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EDITORIAL NOTES. 


The fact that the Legislatures, as well as individual legislators, 
give more heed in these modern days to trifles than to great problems 
has become so evident that there is bound to be a serious discussion of 
how to change even our well-established methods of government. In 
a conversation with one of our excellent State Judges some time ago 
the writer put to him this question: “Is not the system of trial by 
jury likely (perhaps soon) to be a thing of the past?” His reply was: 
“I think not. With al] its faults it averages right. Results show that 
juries are, on the whole, correct in their judgments.” It is probable 
that if a similar question were put to the people, who must be the final 
judges on this subject of how to govern and be governed, for example 
this: “Is it not quite time to abolish our Legislatures and substitute 
commission forms of State government?” the reply is likely to be: 
“No, because on the whole they average right, and, at all events, reflect 
the will of the persons they govern.” Nevertheless, as it is a serious 
matter, becoming more so every year, the questions involved cannot 
much longer be ignored. We have not only too many laws, but we 
have a superabundance of trifling laws that annoy and disturb people. 
No one but a lawyer, and often not even a lawyer, knows what the law 
is concerning a variety of subjects that ought either not to be legislated 
upon at all, or so handled in the statutes that any citizen who can read 
may be able to understand and obey the law to the letter. That it is 
not so is wholly the fault of the legislator and not of our civilization, 
which is too well advanced not to perceive better things. It perceives; 
can it conceive? Can it yet announce a better plan for enacting laws? 
Can it rise to the higher plane of simplifying present laws and ceasing 
to make enactments concerning trifles? We cannot go back to the 
Roman Empire for a model, but it was at least well governed in its 
palmiest days by a few well-digested edicts. The Napoleonic Code 
did wonders with its plain, terse sentences. The British Parliament 
governs a kingdom of more discordant elements than America pos- 
sesses, and with so few enactments annually that we are bound to ad- 
mire its accomplishments. Almost each of our forty-eight States passes 
more laws at every session than does the British House of Gommons 
in two or three years. Are they necessary? If not, can they not be 
diminished? If so, how? That is something easier asked than an- 
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swered, but the brains and wits of our students of politics should be 
enlisted at once in a study of the subject, and a serious attempt made 
to solve each of the problems involved. 





There was a time when law and justice were considered to be 
synonymous. Justice was defined as another name for right, and it 
once being settled in human consciousness what was right, in other 
words just, the law was supposed to step in and fasten the principal 
involved by an immovable peg. In clear terms, with words of certain 
meaning, the statute followed the perception of the right, and stood, 
until such a complete overthrow of that perception came to pass that 
the statute, perforce, was repealed. Now all this relation of justice to 
law is put in the background. Individual idiosyncrasies as to how this 
or that statute may be altered to suit particular likings or personal in- 
terests are given free rein, and the result is that amendment, supple- 
ment, repeals, new acts, follow one another on subjects that ought to 
stand on a rock bottom. What one Legislature does stands for only 
one, or at most two years, and then it is swept away. ‘Transient 
statutes cost money; cost mistakes; fret the public. It belittles the 
State to keep on with law-tinkering. The dignity, as well as the secur- 
ity, of laws disappears under such treatment. What the courts con- 
strue to-day, so that light comes upon dark measures, is made value- 
less to-morrow by a repeal or an amendment. What collection busi- 
ness is legal and what is illegal; whether a man may fish or hunt on 
his own grounds and when; to what extent a housek€eper is responsi- 
ble in damages when her servant burns her fingers by her teakettle: 
these and similar questions never came up for solution in former 
days, because too trifling for the law to deal with. If they arose in 
anyone’s mind they were answered by a person’s good, square common 
sense without the intervention of legislators or courts. Now a hun- 
dred even less sensible problems come up for solution before every 
active lawyer each year, and, while it may mean business for him, it 
is harassing to the community in which he lives. If laws are to be 
enacted solely for the benefit of the pocket-books of lawyers they 
could scarcely be different from what they are; and yet every honest 
practitioner unites with every thinking citizen in wishing that, for the 
benefit and happiness of all, some means may be devised to reconstruct 
the aims and the methods of modern legislation. 





The articles appearing from time to time in various daily news- 
papers and in legal periodicals, some of them in this Journal, concern- 
ing the proper treatment of criminals, show no signs of abatement. 
They prove that public interest in the subject is at last aroused, and 
the facts are being analyzed. Good ought to come out of the dis- 
cussion. It is evident that some of the articles are quite one-sided, 
and too much from a humanitarian standpoint, but on the whole they 
show that all criminals are not alike, and that no law is just which 
treats them as if they were alike. Young offenders can often be re- 
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formed by proper methods; old criminals rarely reform. Judges must 
study each case to some extent, and co-operation must be had 
afterward by an authorized body of persons, who shall control the 
prisons. Here in New Jersey, where something has already been 
done, particularly in Essex county, toward coping with the situation, 
a judicious commission, not of legislators but of real penologists, ought 
to be appointed to review the whole matter of our system of imprison- 
ment, probation and pardon. Of course such a commission would 
recommend the abolition of the common jail, where idleness and a 
mixture of the hardened and beginning offenders tend to increase 
crime rather than repress it. But it should go further, and provide for 
the improvement of the morals of offenders while they are in- 
carcerated. It must show how they can be employed at honest labor ; 
how they can receive instruction in mind and heart; how their 
families can be looked after while they are being punished; how in- 
centives to upright living can be laid before them. The idea that 
imprisonment is never to punish but only to reform does not gain 
our sympathy, but the truer idea, as we believe, that both punish- 
ment and reformation are to be sought, and must go hand in hand, 
will gain public approval. That every crime carries its own punish- 
ment is true, but there must be imprisonment, and that is the special 
punishment the State must inflict. Further than that in the line of 
punishment, except by fines, the State does not intend to go, but 
it does when it keeps a well, strong man idle, and gives him meagre 
or poor food, bad air, and bad companions. We must get beyond 
our past in this respect, and remember that, while punishment may 
be just and is necessary, it is the uplift of the individual that most 
concerns the State, let such individual be whom and what he may. 
While we have criminal classes we have a solemn duty to reform them 
if possible; reform them when out of jail, and reform them when in 
it. It may often be a Herculean task, but it is not impossible save 
in a few cases. There are hereditary and pronounced criminals 
whom nobody can reform; at least it would seem so. But they are 
small in proportion to those made criminals by circumstances, whom 
new circumstances may change. 





Probably one of the best bills introduced in and that passed 
the last Legislature in this State is that known as “The Loan Shark” 
Act. In the large cities poor people have suffered for years from the 
exorbitant charges of lenders of money, and pawn brokers. There are 
times when families must starve or secure a loan, and to obtain 
the loan has meant almost ruin to them. The business of the “loan 
sharks” has been bad enough in all ages, but somehow or other our 
laws have not remedied their one worst evil of usurious rates. 
Shylocks have abounded. Now their occupations are to be con- 
trolled within reasonable bounds. That law, and the one of the year 
previous for widows’ pensions, mark real progress in our State. The 
Employers’ Liability Act was intended to be another, but it remains 
to be seen how fairly and justly this last-named statute is enforced 
before it can be pronounced upon as wholly satisfactory. The law 
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requiring every man who collects money from renters of property 
or others to give a bond to the State in $5,000 that he will properly 
return the money to his principal is scarcely of this good character. 
It is to remedy an occasional evil, but its justice is not yet apparent. 
It must work a hardship on many, and is an example of too much 
legislation on a matter not requiring more laws than we already pos- 
sess. The man who fails to account for the moneys he collects of 
another has long been liable to indictment, and there is where 
legislation concerning a dishonest steward should stop. 





GRAND JURY CHARGE BY MR. JUSTICE PATERSON. 


Sometime between the years 1789 and 1806, when England and 
France were engaged in strife, Justice William Paterson, previously 
Governor and United States Senator of New Jersey, who was serv- 
ing as a United States Judge and holding courts at various places 
between New Hampshire in the north and Georgia in the south, 
gave a charge to a United States grand jury, the original manuscript 
of which has been shown to the Journal with the privilege of publish- 
ing it. The place or exact date of the charge is not stated. It has 
never before been published, in full or in part, so far as we know. It 
is especially interesting now as showing the style of charges to a 
grand jury in that early day, and also in an early laying down of the 
law concerning the conduct of United States subjects toward other 
nations and powers in a state of belligerency. In these modern days, 
when the United States is charged with bad faith in keeping its 
treaties, and observing its proper duty in the conduct of matters con- 
cerning other countries, it is refreshing to come across a declaration 
like this, especially from the man who was, facile princeps, among 
the great men of a preceding epoch in our National history. The 
tree charge follows: 


CuarGE TO Grand JuRY. 


GenTLemeN oF THE Grand Jury: ‘The situation of the United 
States is the most happy in the world. In consequence of the mod- 
eration and firmness, the political sagacity and rectitude, displayed 
by the administrators of our government, and of the pacific principles 
which they early adopted and have invariably pursued, we have not 
been involved in the present European war, which rages with such 
extensive and destructive fury. War is a dreadful calamity; nothing 
but a case of extreme necessity should induce any people to engage in 
it. The evils attendant on a state of war are great and incalculable; 
to a Republic, like ours, young, and, as it were, in the cradle, it might 
be productive of fatal effects; clear it is that it could produce no 
good. Peace promotes industry, agriculture, manufactures, commerce 
and good morals. Peace cherishes all the benevolent and domestic 
virtues, makes men more friendly to man, and diffuses an air of ca!m- 
ness and benignity over the face of the country. War on the other 
hand delights in scenes of violence, devastation and blood, injures 
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agriculture, destroys commerce, retards population, ruins morals, 
withers the nerves and paralizes the growth of a people War ex- 
hausts the resources of a nation and entails a debt of millions on 
posterity. Thousands and tens of thousands fall beneath its stroke, 
while pestilence and famine often stalk in its rear and close tlie dis- 
astrous scene. 

God of Heaven! when wilt Thou say to the destroying sword, 
Be sheathed, and to the angry nations, Be at peace! 

Happy America! the land of peace and plenty, of rational freedom 
and social happiness; may no factions nor disorganizing spirits arise 
within thy peaceful vales to generate and foment internal discord and 
strife! May insurrection never more rear her crest among us! May 
neither foes at home nor foes abroad disturb this our ease and high 
felicity ; but may we all, as becomes good citizens, lead quiet, regular 
and peaceable lives under the guidance and government of the iaws. 

Gentlemen: From our political situation and relations result 
certain duties with respect to the powers at war, which ought to be 
observed with fidelity and performed with punctuality and honor. 
The United States are neutral in the present war; they take no part 
in it; they remain common friends to all the belligerent powers, not 
favoring the arms of one to the detriment of the others. An exact 
neutrality must mark their conduct towards the parties at war. If 
they favor one to the injury of the other, it will be a departure from 
pacific principles and indicative of a hostile disposition. It would 
be a fraudulent neutrality. 

To this rule there is no exception, but that which arises from the 
obligation of antecedent treaties, which ought to be religiously ob- 
served. All contracts should be held sacred. This principle, so just 
in itself, applies with peculiar force to treaties which are conventions 
betwee . sovereigns, or independent States, and have for their object 
national measures, adjustments and regulations. To treaties, there- 
fore, inviolability ought to be attached. Besides, in Congress is ex- 
clusively vested the power of declaring war, and until they exercise 
that power and announce hostilities, it becomes us to remain in the 
line of neutrality and peace. The station of neutrality, which the 
United States have assumed, points to a certain course of conduct, 
which it is incumbent on us invariable to observe. 

Neutrality implies two things: 1. That we are not to afford 
succor to any of the belligerant powers, when we are under no obliga- 
tion to do so, nor involuntarily to furnish them with troops, arms, 
ammunition, or other articles of direct use in war. 2. In things which 
do not respect war, a neutral nation must not refuse to one of the 
parties on account of its present quarrel what it grants to the other. 
These rules impart exact impartiality and must be strictly ob»erved 
by neutral nations. A deviation from them denotes an active preier- 
ence, a favoring of one to the detriment of the other; whereas the 
neutral must steer an even course between the hostile nations without 
leaning in conduct to one. side more than to the other. Every active 
or improper preference is founded upon a predilection for one of the 
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belligerent powers or hatred to the other. If the United States, for 
instance, should furnish troops or ammunition to Great Britain or 
France in their present state of hostility to each other, no person 
would hesitate in pronouncing it to be incompatible with the prin- 
ciples of neutrality. Such supplies would make us confederates and 
parties in the war. If the United States should knowingly suffer any 
of the powers at war to equip and fit out privateers within their juris- 
diction or territorial limits, it would be considered as an infraction 
or abandonment of neutral principles. Indeed, it follows that if any 
of our citizens should fit out or aid in fitting out privateers in any of 
the ports of the United States to cruise against friendly powers, it 
would be deemed an offense highly criminal and justly punishable 
by the law of nations. The same may be said of a citizen of the 
United States accepting therein a commission from any foreign nation 
to act against the enemies of that nation, but who, at the same time, 
are our friends. Such acts are repugnant to the principles of neu- 
trality and dangerous to the peace and happiness of our country, as 
they have a direct tendency to involve us in disagreeable disputes, 
and, perhaps, in long and expensive wars. For friendly powers will 
assuredly resent such hostile conduct and call upon our government 
at once to disavow the offense and punish the offender. 

And yet so ignorant or regardless of duty, so perverse and preju- 
diced, selfish and fond of gain have some of our citizens been found, 
that they have, in direct violation of the principles of neutrality, com- 
mitted offenses of the foregoing description, and set both law and 
government at defiance. Transgressions of this kind became frequent 
in some parts of the Union, and at length attracted the notice of Con- 
gress, who, in June, 1794, passed an act declaratory of the law of 
nations and enforcing its observance by vindicatory sanctions. The 
parts of the act material on the present occasion and worthy ot your 
attention are contained in the first five sections. They run in the 
following words: [Statute omitted from the manuscript]. 

If, therefore, Gentlemen, any offenders of the description specified 
in the sections just read should come to your knowledge, it will be your 
your duty to present them. The principles of neutrality, the law of 
nations and the laws of the United States, require that such trans- 
gressors should be proceeded against and punished according to their 
respective demerits. The prosperity and peace of our country de- 
pend in a great measure upon grand juries; they must present before 
courts can punish. The execution of criminal] law, or, in other words, 
the justice of the nation, so far as it relates to indictable offenses, is 
committed to their care. How vast the trust! 

I shall close this address, Gentlemen, with recommending an ob- 
servance of the principles of neutrality, a regard for the constituted 
authorities, and an habitual obedience to and veneration for the laws 
of our country. While we pursue this line of conduct we shall live 
in peace at home and be respected abroad ; we shall cherish a spirit of 
candor, mutual love and forbearance, and grow more and more into 
union; we shall promote good order, justice, social happiness and 
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national prosperity ; and, in a word, Gentlemen, as long as we pursue 
this line of conduct, we shall maintain the independence and dignity 
of the United States. May the God of Heaven be our protector and 
guide, and enable us all to discharge our official, relative and social 
duties with diligence, fidelity and honest zeal! 





CENTRAL R. R. CO. OF N. J. v. KELLET, ADMX., ET AL. 





(N. J. Supreme Court, February Term, 1914). 


Employers’ Liability Act—Burial Expenses not Allowed When There are Dependents— 
Judgment Reversed. 


Case of the Central Railroad Company of New Jersey, prosecutor, 
against Rose Kellett, administratrix, et al., defendants. Certiorari 
to Essex Pleas. 

Mr. George Holmes for prosecutor. 

Mr. John V. Laddey for defendants. 

Argued at February Term, 1914, before Justices Swayze and 
Bergen. 

The Employers’ Liability Act, P. L. 1911, p. 134, as amended 
in P. L. 1913, p. 103, does not impose upon the employer the pay- 
ment of burial expenses where there are dependents to whom com- 
pensation has been awarded. 

The opinion of the Court was delivered by 

BERGEN, J.: The writ of certiorari in this case was allowed to 
review a judgment of the Court of Common Pleas of the county of 
Essex under “An Act prescribing the liability of an employer to 
make compensation for injuries received by an employé in the 
course of his employment, establishing an elective schedule of com- 
pensation and regulating procedure for the determination of liability 
and compensation thereunder.” P. L. 1911, p. 134. The only ques- 
tion raised is that the Court having found that the petitioner was 
an actual dependent of the deceased, the judgment should not have 
included, as it did, the sum of $100.00 for burial expenses. 

The claim of the prosecutor is that, under the Act, burial ex- 
penses are not allowed where there are dependents. Section 11 of 
the Act is divided into a number of paragraphs fixing the sums to 
be allowed according to the character of the injuries. This section 
was amended in P. L. 1913, p. 302, as follows: 

“In case of the death of a person from any cause other than the 
accident, during the period of payments for permanent injury, re- 
maining payments shall be paid to his or her dependents, according 
to the provision of paragraph 12 of this Act; or, if no dependents, 
the remaining amount due, but not exceeding $100.00, shall be paid 
in a lump sum to the proper person for funeral expenses.” Sec- 
tion 12 provides that compensation in case of death, shall be com- 
puted but not distributed, on the following basis: “(1) Actual de- 
pendents;” and under this title the Act provides the method of 
making the compensation for actual dependents. Following this and 
under another sub-division the following appears: ‘“(2) No 
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dependents ;” under which the only compensation to be computed is 
the expenses of last sickness and burial, not exceeding $100.00, so 
that, as the Act stood after the amendment of 1913, Sections 11 and 
12 provided that, in case there were no dependents, $100.00 should 
be paid to “the proper person for funeral expenses.” 

It is insisted by the defendants in certiorari that paragraph 14, 
as amended in P. L. 1913, p. 302, authorized the payment of funeral 
expenses although there may be dependents. Section 14 of the Act 
of 1911 required the employer to furnish, during the first two weeks 
after the injury, reasonable medical aid not to exceed $100.00 in value, 
which amount, by the amendment of 1913, was reduced to $50.00, and 
a new paragraph was also inserted, numbered 14 (a), which reads, 
“Compensation for all classes of injuries shall run consecutively and 
not concurrently ; first two weeks, medical and hospital services and 
medicines as provided in paragraph 14. After the first two weeks, 
compensation during temporary disability. Following both, either or 
none of the above, compensation consecutively for each permanent 
injury. Following any or all of the above, if death results from the 
accident, expenses of the last sickness and burial. Following which, 
compensation to dependents, if any.” 

The legislation on this subject seems to stand as follows: 

Under‘ paragraph 11, if an injured person die during the period 
for which compensation has been awarded, from any cause other 
than the accident, funeral expenses are to be paid to the proper per- 
son, if there be no dependents. Paragraph 12 deals alone with cases 
of death resulting from the accident, and in its first section fixes 
the per centum of wages to be paid, and the persons who are to be 
considered dependents. Section 2 of the paragraph provides that, 
if there are no dependents, then compensation shall be the cost of 
burial not exceeding $100.00. Section 14 (a) merely establishes the 
order in which payment shall be made, but does not fix the amount; 
and although the order in which payment for burial expenses is 
placed would_seem to indicate that burial] expenses were to be paid 
in case of death before compensation to dependents, if any, still that 
does not create an obligation to pay, and we are of opinion that the 
statute does not provide for the payment of burial expenses except 
when there are no dependents; and as, in this case, there were de- 
pendents, there is no justification in the statute for imposing on the 
prosecutor burial expenses. To that extent the judgment under re- 
view has not statutory support, and for this reason the judgment 
should be reversed. 





An action lies for fraudulent misrepresentations inducing mar- 
riage to a third person, the amount of damages recoverable depending 
on the circumstances of the particular case. 

Thus, it is held in the Iowa Case of Beach v. Beach, 46 L.R.A. 
(N.S.) 98, that a person who, to induce a marriage with her son, falsely 
represents that the son is the owner of certain specified real estate, is 
liable in damages to a woman who enters into a marriage with the son 
in reliance on the representations. 
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IN RE ESTATE OF WALTER. 


(Essex Orphans’ Court, March, 1914). 






Estate Held in Trust by Executors—Trustee Cannot Purchase Property Held by Himself 
in Trust. 









In the matter of the estate of Emma Walter, deceased. On ex- 


ceptions to account. 

Mr. Howard F. Kirk and Mr. Peter F. Bentley for exceptant. 

Mr. Charles M. Myers for accountant. 

KOCHER, Advisory Master: Emma Walter, late of the City 
of Newark, died April 27, 1902, leaving a last will and testament, 
wherein and whereby, after directing the payment of her debts, she 
gave all of her property to her executors in trust to pay the income 
thereof to her husband, Simon Walter, during his lifetime, and upon 
his death directed that one-fourth of the income thereof be paid to 
each of her four children, Bella Wotiz, Samuel R. Walter, Flora 
Axelby and David S. Walter, with remainder to their respective issue. 
The testatrix appointed her husband, Simon Walter, her daughter, 
Bella Wotiz, and her son, Samuel R. Walter, her executors. All 
qualified as such and filed an inventory in the Surrogate’s office of 
Essex county on July 9, 1903. 

After Mrs. Walter’s death Simon Walter took possession of all 
of her estate, which consisted largely of real estate which he had 
conveyed to her about 1878 or 1879, at which time it appears that 
he was financially embarrassed. It is undisputed that the other 
executors did not participate in the administration of the estate dur- 
ing Simon Walter’s lifetime, they all appearing to be of the opinion 
that during their father’s lifetime they had no right to interfere with 
the administration of the estate even though they were co-executors. 

At the time of Mrs. Walter’s death she was residing with her 
husband in a house of considerable size on Broad street, Newark. 
After her death her husband, not desiring to continue to live alone 
in his former residence, broke up the establishment and went to live 
with his son Samuel, taking with him sufficient furniture to furnish 
two rooms. The remainder of the furniture and most, if not all, of 
Mrs. Walter’s jewelry and wearing apparel he distributed among his 
children. Simon Walter died in October, 1907. Neither Simon 
Walter or his co-executors filed any account of their administration 
of the estate during Simon Walter’s lifetime. Upon his death the 
surviving co-executors, Mrs. Wotiz and Samuel Walter, began to 
administer the estate, but did not file any account of their ad- 
ministration until November 20, 1912, after having been cited so 
to do by their sister, Mrs. Axelby, when they filed an account of 
their administration since the death of Simon Walter. To this 
account Mrs. Axelby filed numerous exceptions. 

Exception is taken to the fact that the executors do not charge 
themselves with the amount of the inventory. The items of the 
inventory consist of $189.36 in bank; a diamond ring valued at $75; 
a brooch valued at $125; and an opal ring valued at $10. No ex- 
ceptions to the inventory were filed, but exceptions were taken that 
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accountant failed to inventory or account for a considerable quantity 
of personal property, and the whole case was heard as on exceptions 
to both inventory and account. I therefore feel at liberty to dispose 
of this exception as though the inventory had in fact been excepted to. 

So far as the cash inventoried is concerned, the testimony is that 
this money came into the hands of Simon Walter, and that the other 
executors know nothing whatever as to what became of it. Counsel 
for accountant in his brief suggests that Simon Walter might have 
expended this money for the funeral expenses of the testatrix. This 
contention, however, cannot be sustained, because it is well settled 
that a husband is bound to pay the funeral expenses of his wife even 
though she has a separate estate. 

Exceptant contends that, inasmuch as these inventoried articles 
came into the hands of Simon Walter, his surviving co-executors 
are responsible for them and should be charged therewith. It is 
well settled that executors are not necessarily liable for each other’s 
acts or responsible for the property which comes into each other’s 
hands. As a general rule, they are answerable for no more than they 
receive, but they may, by their own conduct, make themselves answer- 
able. The rule in regard to the liability of an executor for money 
not received by him, but received and wasted or misapplied by his 
co-executor, is that if he knows that the assets received by his co- 
executor are not applied according to the trust created by the will, 
or in the due course of administration, but stands by and acquiesces 
in it, or suffers the assets to be wasted by his co-executor without 
any effort to require or compel a due execution of “the trust and a 
due application of the assets in the course of the administration 
thereof, he will be held liable for any waste or misapplication of such 
assets; but he is not so liable merely by taking probate, permitting 
the other to possess the assets and joining in acts necessary to enable 
him to administer. He is only answerable when he concurs in the 
misapplication of the assets. English v. Newell, 42 N. J. Eq. 76; 
affirmed 43 N. J. Eq. 295; King v. Foerster, 61''N. J. Eq. 584. There 
is nothing in the testimony from which these accountants can be 
charged with knowledge that their father and co-executor was 
wasting or misapplying the cash so received by him. They simply 
stood by and permitted their father to take possession of these 
assets, and, under the rule laid down above, are not chargeable with 
the same. Of course, the estate of Simon Walter is chargeable with 
the cash so collected by him. This does not dispose of the excep- 
tions as to the chattels inventoried and not charged in the account. 
It will be more convenient to consider these in another connection. 
The foregoing rule as to the liability of an executor for the acts of 
his co-executor also disposes of the exception which seeks to require 
these accountants to account for the administration of the estate 
during Simon Walter’s lifetime. These accountants did not partici- 
pate in the administration of the estate during Simon Walter’s life- 
time, nor is there any evidence that they concurred in the mis- 
application of any assets during that period. They are therefore 
under no duty to account for the administration and the estate during 
that period. 
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Exception is also taken to the fact that accountants failed to 
inventory or charge themselves with a large amount of personal 
property of which they allege Emma Walter died possessed. This 
personal property naturally falls within three classes: First, the 
household furniture of the home occupied by testatrix and her hus- 
band ; second, wearing apparel, jewelry, furs and the like used by Mrs. 
Walter during her lifetime; and, third, personal property which was 
the subject of gifts to Mrs. Walter. 

In regard to the household furniture, it will be recalled that Mr. 
and Mrs. Walter were living together, occupying the home on Broad 
street, Newark, and the furniture in question was the household fur- 
niture usually possessed by people in their social position. There is 
no evidence as to the circumstances under which the furniture in 
question was purchased, whether with the money of Simon Walter or 
by Mrs. Walter from her personal estate, except that the testimony 
is that a considerable portion of the furniture was purchased by the 
Walters when they first started in housekeeping, which would be 
prior to the date on which Mrs. Walter acquired any separate estate. 
The rule is well settled that it will be presumed, in the absence of 
evidence to the contrary, that household goods, where husband and 
wife are living together, are the property of the husband. 21 Cyc. 
1155 and cases cited. On behalf of the exceptant it is contended, how- 
ever, that the property in question could not have belonged to Simon 
Walter because, in 1878 or 1879, he was in financial difficulties and 
conveyed all of his property to his wife to protect the same from 
creditors. This is quite true so far as it relates to his real estate, but 
there is absolutely no testimony produced to support exceptant’s con- 
tention as to any transfer of the personal property. She merely sur- 
mises that this course must have been pursued, because of the course 
pursued in similar cases within her knowledge. It follows, therefore, 
that, so far as the household furniture is concerned, it was the prop- 
erty of Mr. Walter, and the exception should be overruled. 

In regard to the clothing, furs and jewelry possessed by Mrs. 
Walter at her death: At common law the husband is bound to main- 
tain the wife and to provide her with suitable clothing appropriate 
to their degree and his own circumstances and social position. That 
common law obligation still rests upon the husband. As corollary 
to this obligation, the common law recognizes that articles, clothing 
and personal ornaments appropriate for the wife, which are purchased 
with the husband’s money or upon his credit, are his property, not- 
withstanding the fact that they are selected and purcased by the wife 
or are intended for her personal and exclusive use. The wife’s cloth- 
ing and ornaments are called her paraphernalia, and the com- 
mon law rule that the ownership thereof during the life of the 
husband is in him, has not been abrogated in this State by 
the married woman’s act. Except in cases where the wife her- 
self purchases the paraphernalia with her own separate money or 
earnings, the rule remains exactly as it stood at common law. Farrow 
v. Farrow, 72 N. J. Eq. 421. During the husband’s lifetime he may 
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dispose of his wife’s paraphernalia at his pleasure, and it is subject 
to levy under an execution issued upon a judgment recovered against 
him. Upon the death of the husband the paraphernalia passes to the 
wife, and, in case the wife predeceases the husband, the property in 
the same, of course, passes to him. Naimes v. Webber, 91 N. W. 
(Mich.) 172; Schouler Domestic Relations, Sec. 208. The difficulty 
in applying these rules to the case under consideration is that this is 
a case where the wife had a separate estate, and there is no evidence 
as to which, if any, of these articles was purchased by the wife from 
her separate estate and which were purchased with the moneys of 
the husband. Of course, as to those which were purchased by the 
wife from her separate estate, the title would be in her. I have not 
been referred to any case, nor have I been able to discover any in 
which this precise state of affairs has existed, but I think that, where 
a husband and wife are living together and the wife dies in possession 
of personal property coming within the description of paraphernalia, 
not inconsistent in value or amount with the character of the social 
position occupied by them, a presumption arises that they were 
purchased by the husband in pursuance of the duty cast upon him 
by law to provide his wife with clothing and articles of personal 
adornment proper for a person occupying their social position, and, 
even though she be possessed of a separate estate, the burden is upon 
him who seeks to show the contrary. It may be added that para- 
phernalia includes jewelry and articles of personal adornment as well 
as clothing; thus a gold watch worn by a wife of oné who maintains 
a fair social position has been treated as paraphernalia. Tellexen v. 
Wilson, 43 Me. 186. So jewels, purchased by the husband and worn 
by the wife with her other ornaments, become her paraphernalia in 
the absence of evidence to the contrary. Jerboise v. Jerboise, 17 Beav. 
566. See also 21 Cyc. 1172 and cases cited. There being no evidence 
that any of the clothing or articles of personal adornment were pur- 
chased from the separate estate of testatrix, it follows that upon her 
death they passed to Simon Walter. 

There is, however, another view which might well be taken of 
the situation in regard to the property hereinbefore described as para- 
phernalia. It will be remembered that shortly after Mrs. Walter’s 
death Mr. Walter broke up housekeeping and divided among his 
children, including this exceptant, the household furniture, as well as 
her clothing, jewelry and so forth. The exceptant herself testified 
that she received a bed room suite which she says was quite valuable. 
She also says that she received a sealskin muff and a fur neck piece. 
The diamond brooch which was inventoried was composed of seven 
stones, six small and one large. It was broken up by Simon Walter, 
and divided among his children. Mrs. Wotiz was given the large 
stone, and each of the other children, including Mrs. Axelby, two of 
the smaller stones. The opal and diamond ring, which was also 
inventoried, was given by Mr. Walter to exceptant’s daughter. Ex- 
ceptant also testified that a wagon load of what she calls “old furni- 
ture,” was delivered to her, but that she had no use for it, and 
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sent it to a second-hand man. She does not say what she received 
for it from the second-hand man. It must be remembered that all 
this took place in 1902, shortly after the death of testatrix. The 
exceptant knew that her father was treating this personal property 
as his own, and was distributing it among the members of the family ; 
she herself participated in the distribution, and it would seem very 
clear that as she acquiesced in this distribution, she cannot be heard 
after eleven years to object to the distribution which she stood by 
and acquiesced in. It would be most inequitable to permit exceptant 
to stand by and allow her father to distribute the personal property 
of her mother, and to participate in that distribution without ob- 
jection during her father’s lifetime, and then, after his death, to 
charge the co-executors with the personal property so distributed, 
including that received by exceptant. Under such circumstances, 
exceptant having remained silent when it was her duty to speak, 
will not be heard now when it is her duty to be silent. That the 
Orphans’ Court has jurisdiction to apply the rule of estoppel in a 
case of this character is well settled. Hill v. Hill, 79 N. J. Eq. 521; 
Woolsey’s case, 68 N. J. Eq. 763. An examination of the case of 
Hill v. Hill, supra, will disclose a situation analagous to that under 
consideration. It therefore follows that, so far ‘as the personal 
property under consideration is concerned, the exception is not well 
taken. This also disposes of the remaining personal property in- 
ventoried and not heretofore considered. 

It is contended that some of the personal property whereof Mrs. 
Walter died possessed, came to her by way of gift, either from her 
husband or others. Of course, personal property of this class would 
not be paraphernalia and is not disposed of by what has gone before, 
but will be now considered. 

At the time of her death Mrs. Walter was possessed of a pair 
of diamond earrings which exceptant claims was the subject of a gift 
from Simon Walter. The testimony on this subject is somewhat 
conflicting, but the facts would appear to be that Simon Walter told 
his son Sam to go to Bergfelds, a jeweler, and purchase for his 
mother “a nice pair of diamond earrings” as a birthday gift; that the 
diamonds were so purchased and given by Simon Walter to testatrix 
on the occasion of her birthday; and that they were placed in her 
ears, where they remained until her death. The earrings were not 
paid for until after the death of Mrs. Walter, and there was some 
discussion in the family as to whether or not they should be re- 
turned. They were, however, eventually paid for by Simon Walter 
and retained by him as his property and disposed of in his will, which 
gave them to his son Samuel R., who still retains them. On behalf 
of accountants it is contended that these earrings were included 
within the definition of “paraphernalia,” and they invoke the case 
of Farrow v. Farrow, supra. in support of their contention. That 
case makes it very clear that gifts from husband to wife stand 
upon their common law footing, void at law but good in equity when 
established by competent evidence, and that, when a gift is so estab- 
lished, the subject matter of the gift does not become the para- 
phernalia of the wife, but a part of her separate estate. In the 
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Farrow case husband and wife purchased some jewelry for the wife 
which was worn by her. The jewelry was purchased upon the in- 
stallment plan, and the testimony was that it was purchased by the 
husband because he considered it a good investment and not as a gift 
to his wife, the donative intent being entirely absent. The jewelry 
was paid for with the husband’s money. Husband and wife sepa- 
rated, and the husband obtained possession of the jewelry, and, in a 
proceeding brought by the wife to recover the same, the Court, after 
defining paraphernalia and distinguishing very clearly between the 
same and a gift, held that, by reason of the absence of any donative 
intent, the jewelry became paraphernalia and that the husband was 
entitled to the possession of it. That case, however, is very different 
from the one under consideration. Here we have the case of an 
absolute gift, the purchase by a husband of a birthday gift for a wife 
and the delivery and parting of possession with the same to the 
donee, who retains possession until her death. All of the elements 
necessary to constitute a gift appear to be present, and the donative 
intent is undisputed. I think there can be no question but that these 
facts show an absolute gift from Simon Walter to testatrix. It fol- 
lows, therefore, that the exception is well founded. The diamond 
earrings remain in the possession of Mr. Samuel R. Walter, one of 
the co-executors, and they should be inventoried and accounted for by 
accountants. . 

There remains to be considered personal property which the tes- 
timony shows was the subject matter of wedding gifts to Mrs. Walter. 
This consists of a pair of silver salt cellars and half a dozen silver 
tablespoons. In regard to these articles the testimony of Mrs. Axelby 
is that her mother received them. She does not say that she knows 
they were in her mother’s possession at the time of her death, and 
it is undisputed that a few years before the death of testatrix the 
Walter home was robbed and all the articles of silverware of value 
stolen, and that the articles in question were stolen with the other 
silver of the family. Where an exceptant seeks to surcharge an ac- 
countant the burden of proof is upon him. Kirby v. Coles, 4 N. J. Eq. 
441. Itis perfectly apparent that exceptant has not sustained the bur- 
den of proof in regard to the articles in question. The exception, 
therefore, should be overruled. 

Exceptant also objects that accountants did not inventory a horse 
and carriage alleged to have been owned by the testatrix. The evi- 
dence, however, is too clear to admit of question that this was the 
property of Simon Walter. The exception should, therefore, be over- 
ruled. 

Objection is also made by exceptant to the payment by account- 
ant of commissions to real estate agents who sold lands of testatrix. 
It is admitted that the lands in question were sold and the consider- 
ation therefor received by the estate; that the agents performed the 
services and were paid at the usual rate. The somewhat astounding 
contention is however made that, inasmuch as there was no written 
agreement between the executors and the agents for the payment of 
these commissions, the executors should be surcharged with the 
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amount thereof, on the theory that if the agent had brought suit to col- 
lect their commissions they could not have recovered. Of course, the 
rule that an agent cannot recover commissions unless there is some 
note or memorandum of the agreement to pay the same, in writing, is 
too well settled to admit of dispute ; the statute and decisions constru- 
ing the same are entirely clear. It is well settled, however, that an 
executor may waive the statute of limitations which has run against 
a debt of the testator, if he is satisfied that it was honestly contracted ; 
Pursel v. Pursel, 14 N. J. Eq. 514; Heisler v. Sharp, 44 N. J. 167-172, 
and it will admit of no doubt that he has a like privilege in regard to 
the statute of frauds. An executor is justified in paying a commis- 
sion to a broker who secures a purchaser on the part of his testator’s 
lands. Dey v. Codman, 39 N. J. Eq. 258. In the case under consid- 
eration the services were rendered and the money paid. The debt 
was one which no honest man would seek to avoid, and the executors 
were justified in paying it. The exception, therefore should be dis- 
allowed. » 

Exceptant also objects that accountants loaned to David Walter 
$970 of estate moneys upon his note, bearing interest at five per cent. 
The rule is too well settled to require citation of authorities that ex- 
ecutors are not justified in loaning the assets of the estate upon per- 
sonal security, even to one of the legatees of their testator. They 
are, however, not chargeable except in case of a loss. The note in 
question has been repaid with interest at five per cent. The sum was 
one that could not readily have been invested otherwise than by 
deposit in a savings institution, and, inasmuch as the estate has suf- 
fered no loss and has received a larger rate of interest than if the 
money had been deposited in a savings institution, and the executors 
apparetnly did not profit by the transaction, I fail to see any ground 
upon which they are chargeable. The exception should therefore be 
overruled. 

The executors also loaned to Walter Brothers, a partnership com- 
posed of David Walter and Samuel R. Walter, one of the executors, 
$1,000 upon their note, and also loaned $1,000 to Samuel R. Walter 
upon his note. Samuel R. Walter testified that he had that money 
lying idle and that he wanted to keep the money at work, and so he 
loaned the money to himself and to the partnership of which he was 
a member at five per cent. interest ; and that both principal and interest 
of these notes have been paid in full. The rule is inflexible that an 
executor has no right to use for his own purposes funds of the estate 
in his hands, and that, in case he does so, he will be charged with any 
profits made therefrom by him, and, if no profits be made, with 
interest at the highest rate allowed by the statute. Doremus’s case, 
33 N. J. Eq. 234; Knight v. Walsh, 24 N. J. Eq. 495; Voorhees v. 
Stoothoff, 11 N. J. Law 135. Inasmuch as the executors have charged 
themselves with five per cent. interest upon the money so borrowed, 
they will be surcharged with one per cent. thereon during the period 
they attained the money compounded annually. The executor, with 
the knowledge of his co-executors, used the money of the estate and 
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did not charge himself with the highest rate of interest allowed by 
the statute. Compound interest is allowed on the theory that he had 
the use not only of the principal of the fund so borrowed, but also of 
the one per cent. interest not paid by him. 

Objection is made that the accountants do not charge themselves 
with any interest on bank balances prior to November 1, 1910, and 
exceptant claims that the estate was possessed of large bank balances 
upon which interest should have been received. The testimony, how- 
ever, discloses the fact that the income from the estate was paid over 
to the residuary legatees as fast as, and sometimes, indeed, before 
it was received, and that, when real property was sold, the proceeds 
thereof were either used to pay off mortgages on properties held by 
the estate, or was loaned to one of the executors or other members of 
the.family. I find nothing in the testimony which will warrant the 
conclusion that at any time the estate had bank balances on which the 
executors should be surcharged with interest. The exception should 
therefore be overruled. 

Exceptant also objects to the allowance of many items of dis- 
bursement prayed allowance for by accountants, because they are 
not supported by proper vouchers. In a few cases no youchers what- 
ever were produced; in other cases the only voucher produced by 
accountant was the check of the estate-to the order of the creditor 
signd by the executors, and which showed that it had been paid. by 
the bank upon which it was drawn. The executors, however, took 
the stand and testified in regard to each and every one of these items, 
that they represented debts contracted for the benefit of the estate, 
which had been paid from the estate funds, which testimony stands 
uncontradicted. The rule is well settled that when an accountant 
is unable to produce a voucher in support of a payment for which 
he prays allowance in his account, he is a competent witness on this 
question, and his testimony, in the absence of contradiction, may be 
relied on by the Court. Frey’s case, 73 N. J. Eq. 364. The testimony 
of the executors standing uncontradicted, these exceptions should 
therefore be overruled. 

It is also objected that accountant prays allowance for moneys 
expended in the payment of penalties incurred by reason of non- 
payment of taxes when due. It also appears that some of the land 
of the estate was sold for taxes, and afterwards redeemed. These 
executors, holding, as they do, the realty in trust, are charged with 
the duty of paying the taxes thereon promptly, and must be charged 
with any penalties which have accrued by reason of their neglect. 
This exception should therefore be allowed. 

Accountant prays allowance in his account for moneys paid to 
one John F. Thatcher for services as accountant in making up the 
account and other work of a like character, which items are excepted 
to. The rule is well settled that it is the duty of executors and 
administrators to keep accounts and to render an account of their 
trusteeship at the times required by law. Their commissions com- 
pensate them for this work, and they will not be allowed for the 
expenses of an accountant. Wolf’s case, 34 N. J. Eq. 223; Pyatt v. 
Pyatt, 44 N. J. Eq. 491. These disbursements are therefore un- 
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warranted, and the exception should be allowed. Accountants should 
be charged with interest on the several sums so paid from the date 
of payment. Exception is also taken to items amounting to $75 
paid to Charles M. Myers for legal services. These services were 
rendered in connection with the collection of certain mortgages held 
by the estate, and also in connection with the transfer of lands of the 
estate. They are the only counsel fees incurred by these executors 
of a very considerable estate since they took upon themselves the 
burden of administering the same in 1907. I think it is clear that the 
services rendered were of a character which justified accountant in 
employing counsel to perform them; that the charges of counsel were 
reasonable; and that accountants were warranted in paying the same. 
The exception should therefore be overruled. 

Exceptant objects that accountants have not charged themselves 
with either the value of, or profits derived from, a market business at 
Summit, N. J., alleged by exceptant to have been the property of the 
testatrix. Accountants, on the other hand, contend that the business 
in question never was the property of testatrix, but, on the contrary, 
belonged to Simon Walter, her husband. The business in question 
was started in 1887. The testimony is undisputed that Simon Walter 
conducted the business, either as owner, as contended by accountants, 
or as manager, as contended by exceptant. It is also in evidence 
that the proceeds of the business were deposited in a bank in the 
City of Newark to the credit of Simon Walter. Many tradesmen 
and wholesale dealers in meats and vegetables were called as wit- 
nesses, who testified that they sold goods to Simon Walter from 
the time of the establishment of the business in 1887, which mer- 
chandise was charged to Simon Walter and shipped to the Summit 
business directed to Simon Walter or S. Walter, and paid for with 
checks signed by Simon Walter. Witnesses were also produced 
who testified that they purchased meat and vegetables from the 
business and paid for them by check or note to the order of Simon 
Walter. All of these tradesmen testified that Mrs. Walter had 
never purchased goods from them. There was introduced in evidence 
a pass-book, such as was given out by the business to customers, in 
which the amount of their purchases was entered, which, upon its 
face, shows to have been used from July 4, 1887, to March, 1888. 
This book bears the endorsement “Mrs. Freeman, in account with 
Simon Walter, dealer in beef, mutton and lamb,” &c., the name 
“Simon Walter” is written on the outer cover of the book in ink, 
and it is in evidence that it is in the handwriting of Mrs. Axelby, the 
exceptant, who at that time was employed in the business. Most of 
the entries in the book were also proven to be in exceptant’s hand- 
writing. It is also in evidence that the name “Simon Walter,” or “S. 
Walter” appeared upon the delivery wagons used by the business. The 
teller in the State Banking Company, where Simon Walter had his 
account, testified that he knew Simon Walter and that he had an 
account in the State Banking Company from some date previous 
to 1887. 

On the part of the exceptant it is contended that Simon Walter 
could not have been the owner of the business in question because he 
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was a bankrupt and had no money with which to start such business, 
and it was proved that Simon Walter, in 1879, filed a petition in bank- 
ruptcy ; that, at this time, there were judgments against him amount- 
ing in the aggregate to over $30,000, and the record of the United 
States District Court was produced, from which it appears that a com- 
position with his creditors was entered into and that he was dis- 
charged. The exceptant testified that Simon Walter, her father, had 
gone through bankruptcy on two other occasions subsequent to that 
heretofore mentioned, but her testimony on this subject was so vague 
as to be absolutely unreliable, and unsupported by any record of such 
proceedings. 

Exceptant testified that it was she who went to Summit to start 
the business, and, strange as it may appear in view of her position 
that her father could not have owned the business because of tiie fact 
that he was a bankrupt, she says that there was no business to buy; 
that when she went to Summit she found that a business had been 
conducted there, and that the store was closed and the business dis- 
continued, and al] that there was to do was to rent the store. In 
regard to the starting of the business she testified as follows: “I 
went to Summit for my mother and rented William H. DeForesi’s 
store at $50 a month; the store and five living rooms over it. 
I kept two rooms for myself, and James €rann, the man that told us 
about the business, lived in the other three with his wife and two 
children. * * * Mother asked me to go to Summit and begin 
the business. * * * I went to Summit. There was no business 
to buy, it had been closed two months. I paid the first month’s rent.” 
So much of his testimony as relates conversation between Mrs. Axelby 
(the exceptant) and testatrix is incompetent. She is the exceptant 
and a party to the proceeding. Smith v. Burnett, 35 N. J. 
Eq. 314; Carlin v. Carlin, 64 Atl. 1019. It is interesting to re- 
member that in 1887 exceptant was about nineteen years of age. She 
says the business was called “Walter’s Meat Market,” but the prepon- 
derance of the evidence is that the same “Simon Walter” or “S. Wal- 
ter” appeared on the delivery wagons used by the business. She 
also testified that the receipts of the business were turned over to 
her father, and the money taken to Newark and deposited by her 
mother. The latter part of this statement is, however, completely 
disproven by Mr. Eggers, the clerk in the bank, who testifies t!:at the 
deposits were made by Mr. Walter. She admits that her father had 
charge of the business, and, in this connection, it should be stated 
that Mr. Walter had been in the butcher business, in one capacity or 
another, for many years prior to the starting of the Summit estab- 
lishment. After testifying that no money was required to start the 
Summit business, exceptant goes on to say that her mother mortgaged 
the property standing in her name to procure money to start the 
Summit business. The records of such mortgages were, however, 
not produced, and her testimony in this regard is uncorroborated and 
so vague as to be unreliable. She admits that the proceeds of the 
business were deposited in bank in her father’s name. She says 
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that her mother came to the store about once a week, but, on the 
other hand, the preponderance of the testimony shows that her mother 
came to the store on rare occasions only, and then, apparently, to see 
her daughter, who was living in the rooms over the store. She admits 
that there were no billheads used in the business bearing the name 
of Emma Walter, and is unwilling to swear that she made out state- 
ments on billheads on which the name “Walter’s Meat Market” ap- 
peared. It is also proven that Mrs. Axelby, during the year and a 
half that she was employed in the store, paid off all of the help. 

Much stress was laid by exceptant upon the manner in which 
Mrs. Axelby’s connection with the business was severed. It appears 
that Mrs. Axelby was keeping company with a young man in oppo- 
sition to her parents’ wishes, and that she was meeting him in Sum- 
mit, where she resided. Her parents, it should be added, resided in 
Newark. It is undisputed that, upon the occasion of her severing her 
connection with the business, her mother came to Summit and called 
Mrs. Axelby, who was then unmarried, and her father, Simon Walter, 
into the office. Mrs. Axelby’s version of what occurred was that her 
mother told her that she must either give up keep'ng company with 
the young man in question, or get out. This testimony, of course, 
is incompetent. Smith v. Burnet, Carlin v. Carlin, supra. Mr. Crann, 
called as a witness by Mrs. Axelby, testified that he was employed 
in the store at this time, and that he heard Mrs. Walter teil Mrs. 
Axelby to either give up the young man in question, or “pack up 
and get out of there and go home.” Mrs. Axelby chose the latter 
alternative. Disregarding the incompetency of Mrs. Axelby’s tes- 
timony, and keeping in mind the fact that Mrs. Axelby was a young 
woman twenty or twenty-one years of age at this time, living 
at Summit, away from home, and receiving the attentions of 
a young man against the wishes of her parents, it would appear that 
Crann’s version of the conversation was the true one, as it would be 
but natural for a mother, under those conditions, to desire to have 
her daughter at home under her own eyes where she could observe 
her movements, and I do not consider this event of any value as 
tending to show ownership of the business in Mrs. Walter. Reliance 
is also placed by exceptant upon the testimony of Chester Barber, 
who testified that just prior to the opening of the business in ques- 
tion he was at the Walter home in Newark and stayed to supper, 
and while sitting about the table, he heard Mrs. Walter say: “Mr. 
Walter had lost a great deal of money and she was going to run the 
business.” Mr. Walter was present at the time. He further testified 
that he never heard any other conversations relative to the ownership 
of that business directly between Mr. and Mrs. Walter. When it is 
recalled that this conversation took place in 1887 or nearly twenty- 
seven years ago, and the witness was unable to give any special 
reason why he remembered this particular conversation for so long a 
time, it is quite evident that it is of slight value as to the ownership 
of the business. 

Exceptant also relies upon the fact that she received, weekly, a 
barrel of meats, vegetables and fruit which were sent from the Summit 
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store to her home, of the value, as claimed by her, of $10 or $12. Ac- 
countants, however, state that the contents of the barrel would not 
exceed in value over $3 or $4. Mrs. Axelby’s contention is that this 
barrel of provisions was sent to her house on account of her share 
of the profits of the business. This contention is refuted by Mrs. 
Axelby’s own testimony upon cross-examination, where she testified 
as follows: 

“Q. When did you begin to receive that (meaning the barrel of 
produce)? A. After my husband failed, Herman Kirk. 

Q. Did your husband fail, too? A. My husband failed. 

Q. And from that time on, while your mother was alive and your 
father was alive, you received from the Summit business your supply 
of food? A. I did. 

Q. And that continued until 1910? A. Yes.” 

It is very apparent, from this cross-examination, that the pro- 
visions in question were sent to Mrs. Axelby because, by reason of 
the failure of her husband, she was in need. It appears that they 
were sent to her from the Summit business during the lifetime of her 
mother, as well as during the lifetime of her father, and that they 
continued to be sent until the fall of 1910, at which time she married 
her present husband, when, the necessity for sending the provisions in 
question being removed, they were no longer sent. Of course, the 
fact that the practice of sending her the provisions in question 
originated long before her father’s death, at which time she had no 
possible interest in the business, completely disposes of her contention 
that Samuel Walter, one of the executors, recognized her claim to 
participate in the profits of the business by sending her these pro- 
visions. He simply continued to supply his sister’s needs until her 
marriage with Mr. Axelby in 1910 relieved them. 

The burden of establishing the ownership of the business in 
question in testatrix is upon exceptant, and I fail to find any sub- 
stantial evidence to support her exception. Her contention as to her 
father’s financial condition in 1887 is supported only by her own 
testimony. The testimony of August Stedenfield, who testified that 
he made wagons for Simon Walter, and had not been paid for the 
last wagon he made, is of little value, as Walter may have had some 
good grounds for refusing to pay the bill. The mere fact that, in 
1879, Mr. Walter passed through bankruptcy is little or no evidence 
that, in 1887, he did not have the very limited amount of money neces- 
sary to open the business in question. In addition to that, it appears 
in evidence that he had conducted businesses in various parts of the 
City of Newark. It also appears in evidence that, at the time when 
the Summit business was established, Mr. Walter was in business on 
Springfield avenue in the City of Newark. Mrs. Axelby claims that 
this business was in her mother’s name, but this was completely re- 
futed by the evidence. It is also in evidence that, prior to the es- 
tablishment of the Summit business, Mr. Walter had an account at 
the State Banking Company, and the fact that he was not without 
credit in 1887, when the business was started, was established by the 
production of books of account by tradesmen, from whom he had 
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purchased supplies for the Summit business, which showed that they 
had from the very beginning opened a running account with him. 

I am therefore of the opinion that the exceptant has not sustained 
the burden of proof resting upon her and that the Summit business 
was the property of Simon Walter. The exception should therefore 
be overruled. 

During the course of the hearing exceptant requested to be per- 
mitted to file an additional exception, which was consented to by the 
accountant. By the exception so filed exceptant objected that the 
accountants had sold property in Summit and part of the estate of 
testatrix for a less sum than its true value. 

It appears that in 1907, Simon Walter, Samuel Walter and Mrs. 
Wotiz, being all of the executors of Emma Walter, united in a con- 
veyance of the property in question to David Walter, one of the 
children of the testatrix, and that David Walter thereafter conveyed 
a one-half interest in the property to Samuel Walter, one of the ex- 
ecutors. The property was sold for eight thousand dollars subject 
to a mortgage of thirty-five hundred dollars then on the premises. 
The balance of the purchase price, forty-five hundred dollars, was 
paid by the execution of a second mortgage by David and Samuel, for 
that amount, to the estate of Emma Walter, deceased, the mortgage 
in question bearing five per cent. interest. It will thus be seen that 
the effect of this transaction was to vest in Samuel R. Walter, one of 
the executors, an undivided one-half interest in the property in 
question. 

There is no rule of law more unlimited, inexorable and better 
fortified by reason, necessity and experience than that a trustee cannot, 
either directly or indirectly, become the purchaser of property held by 
himself in trust, at or by means of his own sale. The question is not, 
under such circumstances, who makes the sale—whether the trustee 
himself or another person—but whether the property sold is held 
in trust or not. If held in trust, there is no condition on which the 
trustee can buy on his own private account. Carson v. Marshall, 37 
N. J. Eq. 213; affirmed 38 N. J. Eq. 250; Blauvelt v. Ackerman, 28 
N. J. Eq. 141; Hill v. Hill, 79 N. J. Eq. 521. In the older cases it was 
held that such a sale is void. Blauvelt v. Ackerman, supra, and cases 
cited, at page 146. Even under the more modern cases, it is held that 
a sale of this character is always voidable at the option of the cestui 
qui trust. It would, therefore, appear that the sale in question would 
be set aside in a court of equity. The difficulty, however, is that the 
Orphans’ Court, while a Court partaking of the nature of a Court of 
equity and applying equitable rules, has no power to declare a trust. 
In re O’Callaghan, 64 N. J. Eq. 287; in re Lippincott, 68 N. J. Eq. 578; 
Koch vy. Feick, 81 N. J. Eq. 120. 

The only relief that can be given in this proceeding is tu sur- 
charge the accountants, in the event of their not having charged them- 
selves, with the very best possible price obtainable for the property 
in question. Hill v. Hill, supra. 

Unfortunately the testimony in regard to the best possible price 
obtainable for this property at the time it was sold, in 1907, is meagre. 
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No witnesses were called on behalf of either the accountants or the 
exceptant, but affidavits were introduced by both parties by mutual 
consent. The affidavits on the part of the accountant are of men who 
state that they have been in the real estate business in Summit for 
from fifteen to twenty-five years. They are four in number and are 
identica] in form, except in so far as they vary in regard to the value 
of the premises. The language used is as follows: 

“Deponent further says that he remembers when said buildings 
were erected; that in his opinion the said property was worth about 
the sum of in the year 1907; that by reason of additions and 
improvements placed thereon during the last five years the said prop- 
erty is now worth about the sum of 

Steven R. Mueller and Eugene C. Pearson unite in swearing 
that in 1907 the property in question was worth about $8,000. Ed- 
ward C. Holmes says that on the same date it was worth $9,000, and 
John H. Nelson says that it was worth $8,250. All agree that the 
present value is $12,000. 

Exceptant produces two affidavits which are not identical in form. 
John Hicks says that he has been in the real estate business for eigh- 
teen years; that he knows the property in question; and that at the 
present time it is worth $12,500. He adds: “In the year 1907 I be- 
lieve this property was worth about ten per cent. less than to-day.” 
It is important to note that this witness does not say that he knew 
the property in 1907, and knew its then condition. All that he tes- 
tifies to is that, the property being worth $12,500 in its present condi- 
tion, he believes it was worth ten per cent. less in 1907. The affidavit 
of Howard R. Maccaffil, introduced on behalf of exceptant, is practical- 
ly worthless. He says that the value of the property to-day is $12,500 
and that in 1907 it was worth $13,250. He states that he has been 
in the real estate business in Summit for only five years past. Inas- 
much as all of these witnesses are practically in accord as to the pres- 
ent value of the property, and as they agree that the property has 
appreciated since 1907, it is quite evident that this witness is either 
mistaken or has been misquoted in saying that the property in ques- 
tion was worth more in 1907 than it is at the present day. Possibly 
the discrepancy can be accounted for by his limited experience. 

It is apparent from the foregoing that there is absolutely no tes- 
timony before the Court as to the best possible value that could be 
obtained for the property in 1907. All that the witnesses on the part 
of the accountant testify to is that in their opinion it was worth about 
the sum testified to by them, which is a very different thing. The 
testimony on the part of the exceptant is even less unsatisfactory in 
that the testimony of their witness Maccaffil is valueless for the rea- 
sons above given and that their other witness, Hicks, has, so far as 
appears, no knowledge as to the best possible price that could have 
been obtained for the property in 1907, but bases his estimate upon 
the property in its present condition, allowing for the natural in- 
crease in values since 1907. 
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In view of the inflexible, uncompromising position taken by the 
Courts of this State in condemning transactions of this character, I 
do not think that the accountants have sustained the burden imposed 
upon them by that rule, which practically amounts to showing that 
the estate received more for the property in question by reason of its 
having been sold to one of the executors, than it could have received 
from a sale made in any other manner. , 

They must therefore be surcharged, but the difficult question is 
to what amount. This question has given me the greatest difficulty, 
and, after long consideration, I have come to the conclusion to 
arbitrarily fix the sum with which the executors should charge them- 
selves for the property in question at $10,000. So unsatisfactory to 
me is this conclusion, due to the inadequacy of the proof, however, 
that, upon the application of either party, I will advise the Court to 
permit the taking of additional testimony on this point. Accountants 
should also be required to collect the second mortgage on the prem- 
ises, and be surcharged with one per cent. interest on the amount 
thereof, compounded annually upon the principles heretofore con- 
sidered in discussing the loans to the executors upon their notes. 

I do not think there is any merit in the contention of accountants 
that, by reason of the fact that only one-half interest in the property 
came to the hands of one of the executors, they should be surcharged 
with one-half of the difference between the amount they charge them- 
selves and that for which they are required to account. The title of 
this property is in the accountants as trustees. The question before 
the Court is whether or not the estate has received the very highest 
sum which could possibly have been obtained for the property in 
question. It matters not, therefore, that a one-half interest only came 
into the hands of one of the executors. 

‘There were numerous other exceptions filed to the account, which, 
by reason of the fact of their not being pressed in the briefs filed by 
exceptant, I have considered as abandoned. ‘They relate, in the main, 
to matters which have been explained by the testimony. There is 
one class of exceptions, however, in which it is objected that that 
portion of the account which details the receipts of rent from the real 
estate does not set forth such receipts with sufficient detail. There 
can be no question but that the exceptant is entitled to a fuller dis- 
closure of the rents received than that given in the account, and, if 
exceptant is inclined to insist, the accountants will be required to set 
such details forth. They will have no difficulty in doing this as it 
appears from their books that accurate accounts were kept. 

During the course of the hearing the disposition of several ques- 
tions as to the admission of evidence was reserved. The disposition 
made of the matters in question, however, render the solution of these 
problems unnecessary. 

The accountants should be required to restate their account in 
accordance with the foregoing. 

All of which is respectfully advised. 
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SCHARF v. REISER. 


(New Jersey Supreme Court, June, 1914). 
Disorderly Persons—-Juvenile Court—Poor Act. 


Case of Jacob Scharf, overseer of the poor of the town of Union, 
prosecutor, against Albert Reiser, defendant. 


Mr. Harlan Besson for prosecutor. 
Mr. Merritt Lane for defendant. 


SWAYZE, J.: This is a proceeding under chapter 360 of the 
Laws of 1912. I see no force in the objection to the constitutionality 
of this Act. The reference to the Act relating to disorderly persons 
does not amount to a provision that any existing law, or any part 
thereof, shall be made or deemed a part of the Act, nor does it intend 
that any existing law, or part thereof, shall be applicable. All it 
does is to define the words “disputes involving the domestic relation” 
by a reference to the Disorderly Persons Act of 1898. Even if this 
were objectionable under the constitutional provision (and I think 
it is not), it is a severable provision of the Act of 1912, which would 
still suffice to give the Juvenile Court jurisdiction of all charges 
against any person for abandonment or non-support of wives or 
children. That is quite enough to cover the present case. Nor do 
I find any difficulty in the title of the Act. It seems to me that it 
not only embraces, but expresses the object of the legislation, and 
has but a single object in view, viz., the hearing and determination 
of disputes or matters affecting the domestic relation.. As a part of 
that scheme jurisdiction is conferred upon the Juvenile Courts. 
The procedure now is governed by the poor law of 1911, chap. 196. 
This makes a change in that it permits the wife of a deserting hus- 
band to make a complaint without the intervention of the overseer 
of the poor. That was done in this case, and I see no objection to it. 
The procedure is that pointed out in sections 27 to 33 inclusive, and 
the procedure seems to have been carefully followed in all respects 
except one. The order authorized by section 33 provides tor a bond, 
and, in default thereof, that accused shall be committed to the county 
jail or penitentiary until such bond shall be given, unless, in the dis- 
cretion of the magistrate, the giving of the bond is suspended. The 
judgment in this case did not follow the language of the Act, but 
provided that “in default of payments to the overseer of the poor, 
Reiser should be committed to the county jail, there to stand com- 
mitted until the further order of the Court, unless he shall sooner be 
discharged by due process of law.” This amounts to committing him 
at the discretion of the Court, and I find no statutory authority for 
that procedure. 

The judgment, therefore, I think must be reversed. 





A condition in the conveyance of lots on a tract of residence 
property, that no building other than a dwelling house shall be 
erected on a lot, is held in the Michigan case of Schadt v. Brill, 45 
L.R.A.(N.S.) 726, to prohibit the construction of a double house on 
the lot, although it is under one roof with a single front entrance. 
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IN RE BOROUGH OF MAYWOOD. 


IN RE BOROUGH OF MAYWOOD. 


(State Board of Equalization of Taxes, June, 1914). 
Reduction by County Board—Direct Appeal to State Board. 


In the matter of the application of the borough of Maywood, a 
taxing district in the county of Bergen, for the changing of the tax 
assessment for the year 1913 on property situate in the borough of 
Maywood, county of Bergen and State of New Jersey. 


Mr. Peter W. Stagg for petitioner. 

Mr. C. E. Lydecker for respondent. 

THE BOARD (Memorandum by Mr. Jess): This is an appeal 
by the borough of Maywood, in the county of Bergen, from an assess- 
ment upon the property of C. E. Lydecker. The petition sets forth 
that a valuation of $7,205, placed by the assessor of Maywood upon 
14.9 acres of land owned by the respondent, was reduced by the 
Bergen County Board to $4,510. The reduction was made by the 
County Board in the course of its duty to examine, revise and correct 
the tax lists and duplicates. This duty is imposed by section 4, 
chapter 120 of the Laws of 1906, which section further empowers 
the County Board, “after investigating, to revise, correct and equalize 
the assessed value of all property in the respective taxing districts; 
to increase or decrease the assessed value of any property not truly 
valued * * * .” 

Section 8 of the same Act provides that the County Board shall 
enter all changes or additions on the various tax lists and duplicates, 
and shall, on or before the first day of October, in each year, cause 
such duplicates, complete and certified by the said board to be a true 
record of the taxes assessed, to be delivered to the respective col- 
lectors of the various taxing districts. 

Under this scheme the assessments made in any taxing district 
do not become the taxes assessed for that district until the County 
Board has acted upon and certified the duplicates to the collectors. 
It follows, therefore, that the only assessment which this board has 
before it on this appeal is that which appeared in the duplicate as 
certified by the County Board. The borough did not appeal from that 
—- to the County Board, but made its appeal directly to this 

oard. 

It was decided by the Supreme Court in Scott v. Board of 
Equalization of Taxes (Ninth Annual Report Board of Equalization 
of Taxes, p. 57), that the only case in which this board has original 
jurisdiction is for the hearing of written complaint by any taxing 
district or county. (P. L. 1905, page 124, section 3). That section 
applies only to complaints that another taxing district or county is, 
by inequality of vaiuation, or otherwise avoiding or escaping from its 
fair share of the common burden. The appeal now before us is not of 
that character, and therefore it is not within our jurisdiction. 





A company organized to supply water to the inhabitants of a mu- 
nicipal corporation is held in Ford v. Vicksburg Waterworks Co. 
(Miss.) 43 L. R. A. (N.S,) 63, to have no inherent power to exact a pen- 
alty for failure to pay water bills promptly. 
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IN RE APPEAL OF HELEN T. HAKES. 
(State Board Equalisation of Taxes, May, 1914). 
Tazxation—Inexcusable Discrimination— Duty of Assessors. 


In the matter of the appeal of Helen T. Hakes from the assess- 
ment of property in the township of Chatham, county of Morris and 
State of New Jersey, for the year 1913. 


Mr. W. W. Cutler for respondent. 


(MEMORANDUM). 


The evidence satisfies the board that the property involved in 
this appeal is not assessed beyond its true value. We are equally 
well satisfied, however, that similar property in the same locality has 
not been assessed at anything like its true value. The members of 
the board who heard this case made a personal inspection of the land 
and buildings affected by the assessment under review, as well as the 
land and buildings used by the petitioner as a basis of comparison. 
This inspection disclosed the condition of inexcusable discrimination. 
Under the law we cannot remedy this injustice by reducing the 
assessment upon the petitioner’s property, and we have not at present 
jurisdiction to raise the other assessments. It is the duty of the 
assessor, however, to correct this glaring inequality, and the Morris 
County Board of Taxation is directed to_see that that duty is per- 





formed. 








N. J. BAR EXAMINATIONS, JUNE 
TERM, 1914. 
ATTORNEYS’ QUESTIONS. 

1. In what is the judicial power 
of the State vested? 

2. A made a parol lease to B 
for four years. B occupied the 
premises for a year and then 
abandoned them. Can A enforce 
the lease? 

3. A, a tenant by sufferance of 
B, refused to leave the premises 
upon demand made. B thereupon 
took possession and afterwards 
expelled A, who attempted to re- 
sume possession; in doing which 
he strained A’s shoulder. Can A 
recover in a suit against B? 

4. A made a contract to sell to 
B specific goods in a warehouse 
in the South. The day after the 
contract was signed, the goods 
(being undelivered) without the 
knowledge of either A or B, were 
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destroyed. B demanded that he 
receive the same quantity of 
similar goods. Is his claim valid? 

5. A left some securities with 
the X National Bank for 
gratitious safekeeping. They were 
stolen by one of the bank’s em- 
ployés. Is the bank liable for the 
loss? 

6. A agreed to sell to B three 
specific barrels of whiskey, and B 
paid a deposit on the purchase 
price. The whiskey was to be 
tested before delivery. It was de- 
stroyed, however, before testing, 
through no fault of A’s. B sued 
to recover his deposit. Can he 
recover? 

%. John Jones entered into a 
contract on Sunday to have his 
house painted. He accepted the 
work and promised to make 
prompt payment. The painter 
claimed that the subsequent prom- 
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ise was a new contract. Is his 


claim valid? 

8. The directors of the X Y 
Company entered into a contract 
(the stockholders having no 
knowledge thereof) with a con- 
cern in which one of them was 
heavily interested. Is this lawful? 

9. John Doe, a partner in the 
firm of John Doe & Company, had 
a valid claim against the firm aris- 
ing out of the partnership. In 
what court can it be enforced? 

10. A, being indebted to B, 
executed a power of attorney, 
making B his agent in the sale of 
certain lands for the purpose of 
paying said debt. Shortly there- 
after A died. His executor 
claimed that his death revoked the 
agency. Is this correct? 

11. A, naming his address in the 
note as 800 Market street, Tren- 
ton, N. J., made a note agreeing to 
pay B $500 two months after date. 
Where is the note payable? 

12. M, a resident of Pennsyl- 
vania, died in that State, leaving 
no personal property either in 
Pennsylvania or New Jersey. He 
owned real estate in New Jersey 
and died leaving several debts. 
Can letters of administration be 
granted in New Jersey, and for 
what purpose? 

13. The Orphans’ Court having 
entered a decree admitting a will 
to probate, the caveator deter- 
mined to take an appeal. To what 
court, and within what time, 
should he take such appeal? 

14. T and R were partners. A 
part of the business was carried 
on by R clandestinely for his own 
profit. T, upon discovering this, 
filed a bill in Chancery for an ac- 
counting. R, answering, showed 
that his profits were realized by 
cheating the customers of the 
firm and denied the right of T 
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to an accounting. Was T entitled 
to it? 

15. The town of M filed a bill 
in Chancery for a mandatory in- 
junction requiring the G. R. R. 
Co. to construct a cut. There 
was also a remedy by mandamus. 
Will the bill in equity be main- 
tained? 

16. A made a bond to B for the 
payment of $500 in one year. It 
was secured by a mortgage. B 
assigned it with the mortgage to 
C, who began a foreclosure suit. 
A alleged that the bond and mort- 
gage were procured by fraud. Is 
such defense legal? 

17. The agent of defendant (a 
druggist) negligently put upa 
poisonous drug, labeled it as a 
harmless drug, and sold it to an- 
other druggist, who sold it to the 
plaintiff, to whom it was admin- 
istered, and who was _ injured 
thereby. Was the original drug- 
gist liable? 

18. The defendant sold gun- 
powder to a boy 8 years old, who 
took it home, put it in a cup- 
board where it lay for more than 
a week. His mother afterwards 
gave him some of the powder 
which he fired off with her knowl- 
edge and he was injured by the 
explosion. Was the vendor of 
the powder liable for the injury? 

19. The D. R. R. Co., for hire, 
permitted another company to 
use its road with an engine upon 
which there was no spark arrest- 
er, knowing that the engine was 
defective in this respect. Said 
engine caused a fire to neighbor- 
ing property. Suit was com- 
menced against the D. R. R. Co., 
for the damage which ensued. Is 
it liable? 

20. A commanded B to burn C’s 
house, and, in so doing, B com- 
mitted a robbery. Was A crim- 
inally liable for the robbery? 
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21. In case of a decree of 
divorce, what power has the Court 
of Chancery in regard to the 
custody of the children? 

22. X, a director of a corpora- 
tion, purchased land for $5,000 
and immediately sold it to the 
corporation for $10,000. The pur- 
chase was ratified by all the stock- 
holders in the absence of X. He 
made no misrepresentations, but 
did not disclose the price at which 
he had bought. May this sale be 
successfully attacked ? 

23. Distinguish, in half a page, 
between primary and secondary 
evidence. 

24. In a suit in which the inter- 
pretation of a will was in question, 
the plaintiff offered parol evidence 
of the circumstances surrounding 
testator at the time of making the 
will. Was the evidence admis- 
sible? 

25. John Doe made a note for 
$1,000 to James & Brown, part- 
ners. Afterwards, he made an- 
other note for $500 to Brown, one 
of the partners, for an individual 
loan. May one action be brought 
on both of these notes? 

26. A complaint stated 
cause of action thus: 

“1. On Jan. 10, 1912, defendant 
promised to pay plaintiff $500 six 
months from that date.” 

“2. Defendant has not paid 
said sum, nor any part thereof.” 

Point out the defect in this com- 
plaint. 

27. On application for a new 
trial, the verdict was set aside 
solely on the ground of excessive 
damages. Does this open the 
whole case to a new trial de novo? 

28. In a suit for specific per- 
formance, the bill set out a writ- 
ten contract to convey land and 
alleged defendant’s refusal to per- 
form. The answer “denied each 


the 
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and every allegation of the com- 
plainant’s bill.” There was no ad- 
mission and no other denial. Is 
the answer sufficient? 

29. A bill was filed to compel a 
guardian to account. Defendant 
pleaded a release given by com- 
plainant upon his coming of age. 
The bill made no reference to the 
release. The release was obtained 
by fraud. How should complain- 
ant cause the fraud to appear in 
the pleadings? 

30. Pending a suit to foreclose 
a mortgage, a second mortgage 
was made upon the same premises. 
Is it necessary for complainant to 
bring in the second mortgages as 
a party defendant? 


CounsBLORS’ QUESTIONS. 


1. George Brown, Governor of 
New Jersey, during the last six 
months of his term, accepted a 
bribe in return for, appointments 
made. One year after his term 
expired the Assembly impeached 
him. Was this action constitu- 
tional ? 

2. A conveyed a farm to B by 
deed without reservation. Does 
title to manure lying in and 
around the barnyard pass to the 
grantee? 

3. A tenant whose duty it was 
to pay the taxes on the premises 
suffered the same to be sold for 
default and purchased the same 
at the sale. Is his title good? 

4. John Doe sold the whole of 
the merchandise and fixtures in 
his store to Richard Roe. Doe’s 
creditors knew nothing of ‘the 
transaction until two months after 
its consummation. Can they have 
the sale invalidated? 

5. A hired from B a _ horse 
which A supposed, and B agreed, 
was a gentle horse, fit for A’s 
children to ride. While A’s 
daughter was riding it (and with- 
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out the fault of the rider or of A) 
it ran away, and injured X. It 
appeared that B knew the horse 
had frequently run away before. 
Whom should X sue? 

6. The personal property of an 
estate was insufficient to pay the 
debts, there still 1 ing $5,000 
of obligations after the personal 
property was exhausted. There 
was, however, real estate to the 
amount of $16,000. 

(a) To what Court should the 
executor apply for authority to 
sell? 

(b) Can all the real estate be 
sold? 

7. A judgment creditor of A 
filed a bill to set aside a prior con- 
veyance by the judgment debtor, 
as fraudulent against complain- 
ant’s judgment. The judgment 


had been recovered upon a wager- 
ing contract made in another 
State (where the judgment was 


recovered and) where such con- 
tracts were legal. Should the 
complainant succeed? 

8. A was induced by false repre- 
sentations to sign a contract 
without a correct knowledge of 
its contents. It appeared that he 
might have read it and ascertained 
its contents. Can it be enforced? 

9. A & B were in partnership 
and on the death of B, A claimed 
that the good will of the business 
passed to him as survivor for his 
own use. Was he correct? 

10. The X. Y. Company gave 
credit to A, who was the agent of 
B. The fact of the agency was 
unknown at the time, but was 
subsequently ascertained. B failed. 
Can A be held? 

11. A made a note to B dated 
May 1, 1913, in which he agreed 
to pay to B, three months after 
date, $300 at his office in Trenton. 
C was secondarily liable on this 
note. After its date, with the 
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assent of A, but without the as- 
sent of C, B changed the place of 
payment. What effect does this 
have upon C’s liability? 

12. The attestation clause to a 
will was in proper form, but the 
witnesses failed to recall how or 
when it was executed. Would 
the Court be justified in admitting 
it to probate? 

13. A had no issue when he 
made his will. At the time of his 
death he left a child. What was 
the effect upon the will? 

14. The C Gas Light Co. en- 
tered into an agreement with the 
P Gas Light Co. to divide the city 
of C between them, and not to 
compete in each other’s territory. 
Was the agreement valid? 

15. A wife advanced money to 
her husband to build a house upon 
his lots, under an agreement that 
he should convey to her the whole 
property upon completion of the 
building. He conveyed accord- 
ingly by deed made directly from 
him to her, but before the con- 
veyance a judgment was entered 
against him. What was the effect 
of the deed in equity as against 
the judgment? 

16. In a suit to quiet title, com- 
plainant relied upon a deed which 
described the land by sufficient 
monumental calls. The defendant 
relied upon a deed describing the 
land by stated courses and dis- 
tances. Which description should 
prevail? 

17. A negligently started a fire 
on his own property which spread 
across an intervening property 
where there were leaves and other 
combustible materials, to the 
property of a third person, caus- 
ing damage. Who is liable for 
the damage? 

18. A approached a railroad 
track upon which a train had just 
passed. It made much noise and 
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the engine emitted much smoke. 
Not waiting for the smoke to dis- 
perse, he drove upon the opposite 
track and was struck by a train 
which he could not see on ac- 
count of the smoke, and was in- 
jured. Was the railroad company 
liable for the damage? 

19. A, a grocer, in delivering 
goods left his horse standing un- 
tied in front of the property which 
he had entered. In the meantime, 
B tied a can to the neck of a dog, 
which, taking fright, ran under 
the horse, causing it to rum away 
and be damaged. A sued B for 
the damage done. B’s defense was 
that A was guilty of contributory 
negligence in leaving the horse un- 
tied. Was such a defense valid? 

20. A was convicted of the 
crime of keeping a disorderly 
house. The proof was wholly of 
the commission of one illegal act. 
Was the conviction legal? 

21. It was for the interest of an 
infant to sell land which he owned. 
State, in half a page, how a valid 
sale may be effected. 

22. The term of existence, fixed 
by the charter of a corporation, 
having expired, it continued to 
transact business, and borrowed 
$1,000 for which it gave its bond. 
Afterwards, it became insolvent. 
In a suit on the bond, the receiver 
pleaded the above facts in bar. Are 
they a good defense? 

23. A note was made and dated 
on May 1st, which was a Sunday. 
In a suit thereon, the only defense 
was the invalidity of the note be- 
cause made on Sunday. The note 
having been duly proved, defend- 
ant offered no proof that May Ist 
was Sunday. The Court was asked 
to direct a verdict for plaintiff be- 
cause defendant had failed to prove 
his defense. Should the motion be 
granted? 
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24. In an action by a husband 
against X for criminal conversa- 
tion, plaintiff’s wife offered herself 
as a witness for defendant to prove 
that the relations between herself 
and defendant were innocent. May 
she testify, against objection, upon 
that subject? 

25. A agreed in writing with a 
grocer to pay for any goods which 
the latter might sell to X in case 
X did not pay for them within 
sixty days from sale. The grocer, 
thereafter, sold goods to X who 
failed to pay within the limited 
time. May the grocer join A and 
X as defendants in an action for 
the price of the goods? 

26. In an action against a surety, 
the answer, in one statement of 
defense, alleged that plaintiff had 
extended the time of the principal 
to pay, and that the debt was in- 
curred in gambling, Point out the 
defect in this answer. 

27%. Plaintiff sued for the con- 
tract price on a building contract 
after the building was completed 
and accepted. Defendant answered 
by a general denial only. What 
steps would you take to speedily 
test the good faith of this de- 
fense? 

28. A bill was filed by a cestui 
que trust against one of two trus- 
tees for misappropriation by both 
trustees. It alleged that the other 
trustee was a non-resident. Is 
the nonjoinder of the absent trus- 
tee a valid objection? 

29. A defendant, against whom 
a final decree in equity was made, 
discovered, immediately after the 
decree was filed, new evidence 
which was sufficient to establish a 
complete defense. By what method 
should he bring this before the 
court? 





MISCELLANY, 


30. A second mortgagee failed 
to record his mortgage before a 
suit was begun to foreclose the 
first mortgage. How may the sec- 
ond mortgagee cause himself to 
be made a party to the foreclosure 
suit? 





BAR ADMISSIONS JUNETERM 1914 


The following were admitted as 
attorneys at the June Term of the 
Supreme Court of this State: 


NEWARK. 


Daniel J. Brennan. 

James S. Dennis, 2nd. 

Edward Dillon. 

Walter C. Ellis, Essex Bldg. 

Everett T. Findley, 233 N 7th St. 

Edward A. Gitt, 1020 Union Bldg. 

John Kean, 2nd. 

Karl Z. Kiefer, 810 Broad St. 

Max Krueger, Kinney Bldg. 

John J. McCloskey, Essex Bldg. 

Archie H,. Ormond. 

Michelangelo Paticchio, 510 Es- 
sex Bldg. 

Charles M. 
Bldg. 

Jacob Siff. 

Joseph H. Steinhardt, 508 Essex 
Bldg. 

Harry Teitelbaum, 738 Broad St. 

William G. Waldron, City Hall. 


Jersey City. 


Cafarelli, 


Shaw, Prudential 


Nicholas J. 
gomery St. 

T. Burton Coyle, 871 Burton Ave. 

Morris G. Fredman, 665 Newark 
Ave. 

James J. Higgins, 75 Montgom- 
ery St. 

Frederick C. Kronmeyer, 
Webster Ave. 


%5 Monut- 
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New York Crry. 


Harold Bouton, 2 Rector St. 
Carlo D. Cella, 31 Liberty St. 
David S. Edgar, 60 Wall St. 
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George W. Files, 115 Broadway. 
Richard M. Page, 66 Liberty St. 


CAMDEN. 


Rudolph S. Ayres, 428 Market St. 
— F. Casselman, 104 Market 
t. 
Edward F. Folz, 522 Market St. 
Frank C. Propert, 609 Elm St. 
Harry H. Teitelman, 512 Broad- 
way. 


PATERSON. 


Fred P. Leary, Citizens Trust Co. 
Bldg. 
Joseph T. Lieblich, 266 Carroll St. 
James J. Rose, 152 Market St. 
John A. Shea, 126 Market St. 
-" O. Totten, Jr., 152 Market 
a 
Cyril S. Watson, 126 Marke St. 


ELSEWHERE. 


Ward Kremer, Asbury Park. 

William B. McMichael, Asbury 
Park. 

Linwood W. Erickson, Bridgeton. 

A. W. Kauffmann, Bridgeton. 

Abraham J. Blum, 529 Livingston 
St., Elizabeth. 

Frank K. Sauer, 207 Broad St., 
Elizabeth. 

Erwin W. Grove, 611 Bloomfield 
St., Hoboken. 

Benedict A. P. Loewy, 1251 Gar- 
den St., Hoboken. 

Basil M. Stevens, Hoboken. 

Joseph J. Weinberger, Passaic. 

Irving Kunzman, Plainfield 

Leroy S. Throckmorton, 
Bank. 

Francis K. Raynor, Caldwell. 

Charles Miller, Clifton. 

E. G. Rouse, East Orange. 

Joseph P. Egan, Hackensack. 

Forman T. Bailey, Manasquan. 

Chester R. Holman, New Bruns- 
wick. 

Robert G. Weincke, North Ber- 
gen. 


Red 
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Kays R. Morgan, Ocean Grove. 

Harry S. Medinets, Perth Amboy. 

Samuel B. Shestack, 322 Dickin- 
son St., Philadelphia. 

Norman Armour, Princeton. 

Adolph Ulbrich, Rahway. 

E. Edward Burr, Town of Union. 

William Abbotts, Jr., Trenton. 

Harry H. Thurlow, Trenton. 

Earl A. Merrill, Westfield. 


The following were admitted as 
counselors at the same Term: 


Newakk. 


I. Benjamin Glueckfield, Kinney 
Bldg. 

Henry L. Grosken, Essex Bldg. 

Samuel I. Kessler, Union Bldg. 

Charles F. Landmesser, 786 Broad 
St. 

Benjamin Moyer, Union Bldg. 

William C. McTague, 790 Broad 
St. 

Harold E. Pfeffer, Essex Bidg. 

William Tyacke, Jr., Essex Bldg. 

Charles D. Wagler, 255 Market 
St. 

C. H. Walker, Union Bldg. 


JERsEY CirTy. 


Joseph Anderson, Commercial 


Trust. 

Clement K. Corbin, 243 Washing- 
ton St. 

Frank W. Heilenday, 586 Newark 
Ave. 

William E. Ludwig, 1 Exchange 
Place. 

Allan W. Moore, 1 Exchange 
Place. 

William C. McDermott, 75 Mont- 
gomery St. 


New York Ciryr. 


Lewis A. Ackley, 15 William St. 

Percy Richard Buttenheim, 165 
Broadway. 

Charles L. Cole, 49 Wall St. 

Frank F. Groff, 67 Fifth Ave. 


THE NEW JERSEY LAW JOURNAL. 


TRENTON. 


Kenneth H. Lanning. 
James J. McGoogan. 
Henry H. Wittstein. 


ELSEWHERE. 


Leon R. Taylor, Asbury Park. 
Frank H. Pierce, Boonton. 
Walter H. Bacon, Jr., Bridgeton. 
James S. Gradwell, Camden. 
Edwin H. Reeves, Camden. 
Henry H. Eldredge, Cape May. 
Wilfred H. Jayne, Jr., Lakewood. 
Robert Peacock, Mt. Holly. 
William P. Seddon, Paterson. 
Lewis R. Conklin. Ridgewood. 
John A. Lovely, South Amboy. 
Percy A. Gordon, Weehawken. 





Some Srats Norss. 


At the annual convention of 
the State Bar Association at At- 
lantic City, June 12, the following 
officers were unanimously elected: 
President, Mr. George A. Bour- 
geois, of Atlantic City ; vice-presi- 
dents, Mr. John R. Hardin, of 
Newark; Hon. Frederick W. 
Gnichtel, of Trenton; Mr. Ed- 
ward M. Colie, of Newark; treas- 
urer, Mr. Lewis Starr, of Wood- 
bury; secretary, Mr. William J. 
Kraft, of Camden. 

Former Judge Frederick F. 
Guild, of Newark, has been ap- 
pointed by the Governor to suc- 
ceed Mr. Louis Hood as Prose- 
cutor of the Pleas of Essex 
county. 

Mr. Richard Stockton, of Tren- 
ton, was elected president of the 
New Jersey Chapter of the Union 
Society of the Civil War at a 
meeting of the Society on June 10. 
Among other officers elected at 
the meeting are the following: 
Vice-president, Mr. Frederick 
Frelinghuysen, of Newark; secre- 
tary, Colonel Lewis Perrine, of 
Trenton. 





